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[Summary of Facts]

In about 1987, YY (Defendants) divided the ownership rights to real estate owned by Y2 (hereinafter, the “Real Estate”) into co-ownership units and sold these units for ¥100,000,000 each, while also developing and selling a small-lot real estate investment product (hereinafter, the “Product”) in a format where the management and sale of the units was entrusted to Trust Bank Y1 (Y1 was acquired by merger in April 2000 and became Y1 Trust and Banking Co., Ltd.; hereinafter, this company and the post-merger company are referred to together as “Y1”). The nature of the Product was that the co-ownership units entrusted to Y1 (hereinafter, the “Individual Units”) were collectively leased to Y2, and it was anticipated that Y2 would sublease to tenants, and that purchasers of the Product would profit by receiving payments of interim dividends from subleasing income gained from the subleasing of the Real Estate by Y2 to tenants, and would receive a final gain from the collective disposition of the co-ownership units when the trust was terminated. The Product belonged to the ‘real estate investment’ genre, meaning that it was a product for which the principal was not guaranteed, and which carried the risk that losses could arise if property prices declined, but at the time the Product went on sale in 1987 and 1988, it provided tax-saving benefits with respect to income and inheritance taxes. The tax-saving benefits of the Product were reduced by amendments to the Act on Special Measures Concerning Taxation in December 1988 and March 1991.  

Between October 1987 and May 1988, X and the others (Plaintiffs; hereinafter, for the sake of convenience, the term “XX” will at times be used to include both the original contracting parties and persons who succeeded to the status of settlor-beneficiary from the original contracting parties) each entered into a basic agreement (hereinafter, “the Agreement”) with Y1 and Y2, and at the same time, the Real Estate owned by Y2 was equally divided into co-ownership units, and XX each entered into a sales contract to purchase one or more of these units from Y2. Also, on about 15 December 1988, which was the delivery date for the Real Estate, XX entered into real estate trust contracts with Y1 concerning the Individual Units (hereinafter, these trust contracts and trust contracts that persons other than XX entered into with Y1 concerning the Real Estate are collectively referred to as “the Trust Contracts”). There is a National Tax Agency Circular entitled Treatment of Income Tax, Corporate Tax, and Inheritance Tax and Gift Tax, Regarding Land Trusts dated 9 July 1986 (Chokushin 5-6 Gai 4 Ka Kyodo) (hereinafter, “the Land Trust Circular”) concerning the tax treatment of land trusts such as the Trust Contract which sets several conditions for receiving tax-saving benefits, including a prohibition, in principle, against assignments of beneficial interests. The Trust Contract provided that a beneficiary could not assign the beneficiary’s beneficial interest, and contemplated the following handling where a beneficiary requested an assignment of a beneficial interest. In other words, when there was a request for the assignment of a beneficial interest, the trustee Y1 would examine the reason for assignment, and where Y1 determined that the reason for assignment was valid, Y1 would ask Y2 whether or not Y2 wanted to exercise its right of first refusal. If Y2 exercised its rights, Y2 and the beneficiary would negotiate the price. If Y2 did not exercise its rights, Y1 and Y2 would try to locate an assignee; if they found an assignee, that assignee and the beneficiary would negotiate the price, and if they did not find an assignee, the beneficiary themselves would choose an assignee (stated in Trust Contract, Article 7; hereinafter, this provision is referred to as “the Assignment Restriction”). Also, it was anticipated that where a beneficiary requested the assignment of a beneficial interest, and it appeared there were unavoidable circumstances, Y2 would report the beneficiary’s request for assignment to Y1, and ask for a determination of whether there were unavoidable circumstances, in which case the above procedure would be followed. 

There were six assignments of beneficial interests before the termination of the Trust Contract. Y1 approved these after examining the question of unavoidable circumstances, and these were treated in the way anticipated by the Assignment Restriction.

XX received payment of interim dividends under the Trust Contract up until the termination of the Trust Contract. Also, on 29 December 2000, based on the Trust Contract, Y1 collectively sold the Individual Units, terminated the Trust Contract, and paid final dividends to XX. However, XX suffered massive losses due to a decline in the price of the Real Estate and filed claims against Y1 based on default or tort, for violation of the duty to explain, violation of the duty of fairness, violation of the duty of care of a prudent manager, and violation of the duty of loyalty under the trust contracts, and against Y2 based on Article 26 of the Trusts Act (prior to the amendments of Act No. 108 of 2006; same below) or tort. XX sought damages including the difference between the purchase price of the co-ownership units and the sale price on the termination of the trust contract.

[Summary of Decision]

Dismissed with prejudice.

I. “The purchases of the Product were part of the ‘real estate investment’ genre, and it is understood that under the principle of good faith Y1, the seller of the product, bore the duty of accurately explaining the details of the Product and the Trust Contract. Also, the Trust Contract was individually entered into with each settlor, and it is not understood that there is a duty to immediately explain circumstances that arise in relation to a single settlor to other settlors. However, the Product and the Trust Contract were for the purpose of collectively managing and dealing with each individual unit in the same real estate. Therefore, where Y1 treated the provisions of the Product and the Trust Contract in a different way from previously, and the change in treatment was to a degree that it had a significant effect on exercise of rights of other settlor, then as part of the duty under the above principle of good faith, it is understood that Y1 could have had a duty to explain that change in treatment.

In this way, because the Assignment Restriction had been laid down concerning assignments of beneficial interests, when there were circumstances such as cancellation of the Assignment Restriction or change in the content of the Assignment Restriction, there could also have been a duty to explain these circumstances. However, this does not extend to a duty to explain when there has simply been an assignment of an individual beneficial interest in violation of the Assignment Restriction; it is sufficient to handle this as a question of the validity of such an assignment . . .

. . . Looking at the question of whether there was a change in the handling of the Assignment Restriction. . . , the Assignment Restriction was established in accordance with the administrative guidance of the authorities concerned, and in light of the circumstances leading to the establishment of this restriction, it is understood that unavoidable circumstances were to be judged by weighing the necessity of assigning a beneficial interest against the disadvantage which might result if the assignment of the beneficial interest is approved. And . . . it cannot be said that unavoidable circumstances were lacking in any of the 6 assignments of beneficial interests. Therefore, not only can it not be said that this was a situation in which Y1 cancelled the Assignment Restriction or changed the content of the Assignment Restriction, it also cannot be said that Y1 made changes in regard to the handling of the Assignment Restriction (or in regard to aspects other than the Assignment Restriction) that would have a significant effect on the exercise of rights by other settlor, such as if Y1 had approved an assignment even though there were no unavoidable circumstances.”

II. “The duty of fairness under the Trusts Act, when there are multiple beneficiaries of a single trust, means the duty of the trustee to treat each beneficiary fairly in managing and allocating assets of the trust, and although there is no provision of the Trusts Act directly to this effect, it is recognized as a matter of interpretation as a form of the duty of loyalty.

Further, in trust contracts that presume the existence of multiple, similar settlor-beneficiaries, although treating one settlor-beneficiary differently than provided in the trust contract does not directly give rise to a duty to give the same treatment in relation to other settlor-beneficiaries, where the trustee in multiple, similar trust contracts has agreed to the same provisions or has given the same treatment, then under the good faith principle, the trustee should handle matters in relation to all the settlor-beneficiaries uniformly, and it is understood that giving special, advantageous treatment to one settlor-beneficiary may violate the principle of good faith.  

In the Agreement and Trust Contract, each settlor-beneficiary has entered into an individual contract with Y1 conforming with their individual unit, so this cannot be said to be a case raising the question of violation of the duty of fairness under the Trusts Act. However, the Product and the Trust Contract have the purpose of collectively managing and disposing of each Individual Share in the same real estate. Therefore, if despite there having been a change in Y’s handling, such as canceling the Assignment Restriction or changing Y1’s application of the Assignment Restriction, which had a considerable effect on the exercise of rights of other settlor, Y1 continued to apply the former handling of the Assignment Restriction in its relationship to one settlor-beneficiary, or if there was a specific report by one settlor-beneficiary concerning unavoidable circumstances and the unavoidable circumstances should have been recognized, yet Y1 did not treat them as recognized, did not have Y2 consider exercise of the priority purchase right or search for assignees, or refused to approve an assignment to a specific assignee, then it should be said that this could have been a violation of the above duty of good faith.

. . . Looking at the six assignments of beneficial interest . . . , they cannot be recognized as constituting changes in handling, even in regard to the Assignment Restriction, or even in regard to other aspects, that would have considerable effect on the exercise of rights by other settlor. Moreover, where XX are concerned . . . , this is not a case where unavoidable circumstances were not recognized, despite there having been a specific report of unavoidable circumstances that should have been recognized. It follows that we cannot go so far as to find that these assignments were a violation by Y1 of its duty under the above good faith principle.” 
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